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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Second Reading 

Resumed from 11 August. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [7.48 pm]: I rise to make 
some comments on the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015. 
I do not intend to speak at length; I am sure the Leader of the Opposition will be pleased to hear that.  

Hon Peter Collier: Don’t you mean the Leader of the House? 

Hon Sue Ellery interjected.  

Hon KATE DOUST: I do; it was a Freudian slip! The Leader of the House will be looking forward to the fact 
that I will not speak at length on this bill.  

I would like to provide some brief background to this bill, talk about some concerns that have been raised about 
it and have some discussion about the amendments and then, as the government is aware, I intend to move 
a motion to refer this bill to the Standing Committee on Legislation. That is the plan and as long as my voice 
holds out, the plan will hold out! 

As I have referred to in other debates over the last few weeks, this bill is towards the back end of those finance-
related bills by which the government is trying to resolve some of its financial issues, and I will be very polite 
tonight about these things! The bill we have in front of us is extremely complex, complicated and controversial. 
It has his origins back in the heyday of the 1980s, those very high-flying times when some interesting financial 
deals were put in place, which we are all aware of, and the government and those involved in this particular deal 
are still trying to work out how to resolve it. In the late 1980s, the government of the day caused the Insurance 
Commission of Western Australia—then known as the State Government Insurance Commission—to purchase 
$162 million worth of shares and $150 million worth of bonds of the Bell Group companies. I must say that 
when all of this was happening in the 1980s, I was not really interested in, or focused on, what was happening 
with these high-flying deals. Now we look at them in historical terms and I think we shake our heads as to how 
those deals were struck. I suppose the way this deal was put in place is another example of the excesses of greed. 

As we know, the Bell Group was a company that had been purchased by Robert Holmes à Court. The company 
was targeted by Alan Bond. After the state government was persuaded to buy into it, the companies involved 
went into liquidation after Bond Corporation bought in and essentially pillaged the Bell Group. The 
Attorney General can correct me at any point I get this wrong, and I am sure to get it wrong at some stage, but 
that activity and those decisions by Alan Bond led him to spend time in jail—or that was part of the reason 
anyway, but that is not what we are debating tonight. These actions caused the Bell Group to become insolvent 
and, as the Bell Group companies had no assets, the liquidators sought funding from creditors to investigate and, 
if so advised, to commence proceedings against 20 leading Australian and international banks that had taken 
possession of the Bell Group companies’ assets, which at the time relied on questionable securities. The 
Insurance Commission, the commonwealth—under the auspices of the Australian Tax Office—and one other 
creditor agreed to fund the liquidators, who then commenced court proceedings against the banks. Keep in mind 
that these court proceedings have continued over a period of 20 years. They have occurred in a whole range of 
countries and they are continuing even this week. I understand there have been further court hearings on this 
matter, and more are planned for next week, so even this legislation is not stopping those types of proceedings 
from happening. I will come back and talk about that a bit more as I work through this. 

In the absence of the funding and because of the court proceedings, it was perceived that there would be no return 
to the creditors of the Bell Group companies. Keep in mind that all the way through this process the Insurance 
Commission of Western Australia has put in a significant amount of money to fund these court cases. I think I was 
told by the advisers that either $200 million or $240 million has been spent to date on those proceedings, and we 
should remember that that is taxpayers’ money; so the taxpayers of Western Australia have been funding these 
proceedings over the last 20 years to try to regain some of the initial cost to invest in that company. 

I understand that the bill in front of us, albeit very complex, is about trying to stop the ongoing process of 
litigation, if you like, which seems to be spiralling out of control with ongoing costs, and trying to rein things in 
so that the Insurance Commission can pull back some of those dollars. I am advised by my colleague in the other 
place Ben Wyatt, the shadow Treasurer, that there is an excellent book in the Parliamentary Library, which 
I started looking at today, that gives a no-holds-barred record of the events of the 1980s, particularly around 
these matters. It is a book by Mr Trevor Sykes called The Bold Riders and it goes into extensive and minute 
detail about how this deal was struck and agreed to, and all of the various activities that occurred around it. If 
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I was giving a much longer speech, I am sure I would quote it extensively, but I will not do that tonight; I will 
just say to members that if they want to borrow it, I have it on my desk or they can get it from the library. 

I do not say this very often, but I will say tonight that the second reading speech delivered in this place was 
probably one of the better ones I have heard. The amount of detail in that speech was very helpful in trying to 
come to grips with what this bill is about and provided a level of detail of the objectives and mechanisms that 
will be put in place to get this legislation up and going. I will talk about the objects of this bill a bit more and 
I will also refer to the extensive briefing provided to me on 24 August by the advisers. 

When the Bell litigation was settled in 2013, $1.7 billion was placed in a trust account. The Insurance 
Commission of WA, which was the main funder of the litigation, did not secure itself as the top priority, if you 
like, in the distribution of funds. That will change when this legislation is passed because the 
Insurance Commission and the Western Australian government will come out on top of the distribution pecking 
order. That also then goes to a later discussion around the proposed amendments that have just been provided in 
the last day or so to assist with that and guarantee that the state government is ahead of the ATO. 

This bill seeks to resolve in favour of the Insurance Commission of WA by removing or compulsorily acquiring 
a person’s property or commercial rights without just compensation. That comment came from the Law Society 
of WA. As I go through this speech, I will refer to a number of organisations that have been very critical of this 
piece of legislation. I note that a number of those organisations have vested interests in the outcome of any of the 
litigation that has been on foot for a period of time, but they are fairly consistent across the spectrum in their 
comments about the areas they are critical of, and I think it will be worth putting them on the record, particularly 
as this bill will be referred to a committee. It might give the committee some guidance about the types of 
stakeholders it might want to contact, or seek advice or views from, about elements of this bill. 

Eight objects in this legislation highlight what it is all about. First of all, the very clear object is to establish 
a mechanism to resolve, without litigation, disputes that have arisen in relation to the distribution of funds received 
by the liquidator of the Bell Group. It is also to provide a form of external administration of WA Bell companies 
and requires it to be carried out only in accordance with the provisions of the bill. It then goes on to a number of 
other things. One of the things that will occur as a result of this legislation, which will assist to meet the various 
objects of the bill, is the creation of the WA Bell Companies Administrator Authority, which will be known as the 
authority. Upon coming into operation, all assets of the Bell Group companies—primarily the $1.7 billion—will 
transfer to that authority. The authority will be headed by an administrator appointed by the minister. 

I now refer to some of the issues that have been raised in the various pieces of correspondence linked to some of 
these points. There are issues relating to transfer of property to the authority. On transfer day, all property of the 
WA Bell companies—I understand there are 32 separate companies—are to be transferred to, and vested in, the 
authority. I do not know whether that number has increased. As a result of our briefing late yesterday afternoon, 
I think an extra two or three companies were identified that would be added to the schedule at the end of the bill. 
I am not too sure whether it is still 32 or whether it is 34 or 35 now. The Attorney General does not need to 
respond to that tonight. If this bill is sent to a committee at a later point, that matter can be resolved. The transfer 
will take effect despite any restriction arising under contract, written law or the common law or in any other way, 
and all property transferred to the authority vests in the authority freed from any encumbrance, trust, equity or 
interest. The bill also states that at 12 noon on the transfer day, each Bell company is dissolved. The proposed 
amendments that we were given late yesterday will seek to make some changes to that area. I am sure the 
committee will also look into that. 

Part 4 of the bill is significant. It deals with the winding up of all Bell companies. This part of the bill sets up 
a process by which creditors can prove their claims. We should keep in mind that there are about five main 
remaining creditors; that is, the Insurance Commission of Western Australia, the Australian Taxation Office, 
Bell Group NV—I always forget what the “NV” stands for—WA Glendinning and Associates Pty Ltd, and 
Bell Group UK, which I understand has some sort of theatrical assets but is a very small component of the entire 
group. Part 4 deals with those groups of creditors. The authority will determine the property and liabilities of 
each WA Bell company and will report to the minister with recommendations. The authority has absolute 
discretion in determining the property and liabilities of each WA Bell company. 

The correspondence refers to another matter that has been picked up. It was referred to in the briefing I had 
a couple of weeks ago—that is, ICWA’s subordinated position. This relates to clause 36 of the bill, which 
effectively solves any legal weakness that the Insurance Commission of WA has in respect of its funding 
agreements with creditors. It also states that the authority, in making recommendations for payment as 
compensation for providing that funding or indemnity, can have regard to the extent of any risks assumed in 
providing that funding or indemnity, whether or not that indemnity is or ever has been enforceable. 
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There was fairly extensive debate on this bill in the Legislative Assembly. As we work through it, I think it is the 
nature of the bill that questions are thrown up about how these changes will be brought in. I will go through 
those when I get to those pieces of commentary. That particular part of the bill also references that any property 
of a WA Bell Group company that remains following the closure of the fund vests in the state. It has highlighted 
part 6, “Application of Corporations Act”. The bill will use existing provisions in the commonwealth 
Corporations Act 2001, which preserves the power of the state Parliament to pass laws displacing the operation 
of the Corporations Act for these types of situations regarding company insolvencies, and it will bring the 
Bell companies back into the scope of WA law for resolution and finalisation of matters of those companies. 
I understand that that type of situation has also occurred in at least two other states in recent times when they 
have tried to resolve similar matters. I think the situation in Victoria related to the payment of creditors for 
a busy road. I think the situation in New South Wales related to payments associated with matters dealt with by 
the Independent Commission Against Corruption. 

One issue that has come up consistently across the four or five significant pieces of commentary that were 
probably provided to most members of this place relates to clause 47 of the bill. I know that this was canvassed 
in the other place. I might go into a bit more detail about that later. The Law Society and, I think, 
Mr Glendinning referred to it. The final matter canvassed by commentators relates to clause 67 and the fact that 
there is no appeal or review. 

The way the bill is structured shows a degree of urgency. The tightness of the legislation shows a desire to 
interfere—to stop a process that has been ongoing for so long and has obviously been extremely costly to 
Western Australian taxpayers. On the surface, the bill appears to be draconian, particularly when we look at the 
penalties in clause 47, the lack of review and the way the Corporations Act is being utilised to haul the company 
back in under state jurisdiction to fix this problem. There has been commentary about the way the government 
has stepped in to what is perceived to be a commercial matter and is using a piece of legislation to resolve the 
issue. I know that the government had a couple of options, based on the briefing provided, about how it would 
manage this. I suppose it would have been very frustrating for all governments, regardless of their political 
persuasion, over the last 20 years to work out how to retrieve those funds and stop the continuing cost of this 
very slow train. One of the government’s options was to litigate, which it has been funding. Again, that is very 
costly. Who knows how long that piece of string will be. As I have already said, a number of cases have arisen in 
a range of places around the world and there are certainly companies based in other parts of the world that have 
a significant interest in the outcome of any court proceedings. There is the opportunity to mediate, but I suppose 
the government has looked at that and again looked at the time it would take to do that. We have only to go 
through the very extensive media reports to see how often these cases have arisen and seem to have fallen apart, 
with commitments given by one party and outcomes not being delivered. The final option that the government 
would have looked at was legislation. I suppose in terms of timeliness, cost and getting a more definite outcome, 
that is the option this government chose to take. 

It is a very complicated process. At the briefing we were given a couple of weeks ago, officers talked about the 
benefits of the legislation and a more rapid return to the commonwealth, the state and other creditors. They 
spoke about eliminating further speculation about what were deemed to be professional litigation funders; the 
legislation would apply only to Bell companies that were registered in WA; and it was perceived that the 
legislation would put in place a scheme of arrangement that the liquidator and the creditors are unable to deliver 
themselves. Those were some of the reasons the Bell Group Companies (Finalisation of Matters and 
Distribution of Proceeds) Bill 2015 came about; I am sure other members will go through the briefing note. 

Because this is a detailed piece of legislation, it is not my expectation to go through the language of the bill 
tonight; I am sure that is something we can do in Committee of the Whole, but I just want to reference some of 
the main points that have been made by some of the groups and individuals that have commented on it. 

The first one I want to touch on is the Institute of Public Affairs and an article by Dr Keith Kendall that appeared 
on the IPA’s FreedomWatch website on 29 May titled “Bell Group legislation a disturbing violation of basic 
legal principles”. It states, in part — 

As is usually the case when the executive arm of government exceeds the traditional bounds of its 
powers, the argument in favour of this bill is superficially attractive. Roughly $1.7 billion in proceeds 
from the liquidation of the Bell Group of companies in the early 1990s is to be protected from being 
eaten up in lawyers’ fees through protracted litigation. 

Putting aside the question of whether legitimate concerns are being addressed through the litigation or 
the naked self-interest on the part of the WA Government (a government-owned corporation is expected 
to be one of the main beneficiaries from the litigation ceasing), there are a number of elements of the 
bill that are deeply concerning. 
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The article goes on to reference clauses 47 and 67 of the bill around the right of repeal and the right of review. 
I am sure the committee will have an opportunity to go through that in detail at a later stage. 

I am sure all members have been contacted by Mr Hugh McLernon, the director of WA Glendinning Pty Ltd. In 
his correspondence he also makes negative comments about the bill as it was proposed at the time and 
enumerates his reasons for providing the information — 

1. The extraordinary nature and reach of the Bill; 
2. The potential damage it may cause to the rule of law in this State; 
3. The impact it may have on the perceived sovereign risk involved in financial dealings with the 

State; 

The matter of sovereign risk is canvassed by a number of other people. He continues — 

4. The fact that the central premise by which the Treasurer has sought to justify the Bill is, simply 
put wrong; 

5. The fact that, even if the stated premise was correct, it cannot justify what the Bill proposes; 

6. Because the binary choice suggested by the Treasurer between passage of the Bill and 
“decades” of litigation is not binary at all and ignores less punitive alternatives; and 

7. To correct various incorrect statements which the Treasurer has made with respect to our 
company. 

Mr McLernon goes on to make a number of other points about the legislation. He also references debt on the 
second page of the document — 

11. Our $1 83M debt was originally built up and owed to West Australian Newspapers Limited by 
Bell Group Finance. There is no dispute about the debt being owed or the amount of the debt. 
In fact, the liquidator of Bell Group Finance has already admitted the debt for payment in his 
liquidation of the company. Nearly 20 years ago, WA Newspapers assigned its ownership of 
the debt to our company. 

I know there has been some discussion by the Treasurer about how that particular company purchased its 
ownership and is seeking an amount to be paid back to it. 

An extensive opinion has also been provided by Mr Steven Penglis from the WA Bar Association; I am sure all 
members have received that. I am not going to go through it in detail because I note it is something that the 
committee hopefully will have a look at. It goes through the bill and breaks down a series of comments around 
various aspects of the legislation. 

The Law Council of Australia has also made comment on the legislation in a fairly lengthy document. This is 
a letter from 16 June 2015, sent to the State Solicitor. On page 2 it goes into the basic facts about the moneys that 
were paid in and states, in part — 

(b) subsequently, debate arose amongst the remaining major creditors regarding the proper 
distribution of those funds according to the law; 

(c) ICWA commenced proceedings seeking orders in relation to the construction and operation of 
the funding arrangements. 

The document then goes through the time it took and observes that after that time, there was a view that there 
was a need for legislation. The document also states — 

It is concerning to the BLS that the Bell Legislation, as a template, provides for the expropriation of the 
property by, and to, the State. Further, it provides for the voiding of private contracts in circumstances 
where one of the parties to the contracts is, in effect, the State itself. One the face of it and, as 
a precedent, this template could be used in any legal proceedings (actual or potential) involving the 
State, or any State body. This squarely raises rule of law and sovereign risk concerns and potentially 
adversely affects the reputation of Western Australia as a jurisdiction where the State observes and 
respects private contractual and proprietary rights. The BLS — 

That is the business law section of the Law Council of Australia — 

notes your position that there is a sovereign risk associated with a failure to have a system that allows 
a timely resolution of disputes. Nonetheless, for the reasons outlined in this letter, the BLS is concerned 
that the Bell Legislation, in its current form, raises serious sovereign risk issues. 
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The letter goes on to refer to how the bill undermines confidence in the judicial process. It goes on to say 
a whole range of other things as well and refers to another option as follows on page 3 — 

(a) Is it possible to delay introducing the legislation to see if an agreement between the parties can be 
reached, following which there could be legislation to give effect to that agreement and impose 
a time limit on bringing claims in Western Australia? 

That is an interesting option; I do not know whether that was canvassed by the government or not. It certainly 
was raised with the government, but obviously has not been considered in this bill. 

The Law Council of Australia also makes reference to clause 47 and the penalties that will be put in place; 
I think it is a penalty of $200 000. It set out its concerns about the drafting of this particular clause and states — 

The concern is that broad drafting of this section could potentially capture activities which are expected 
as ordinary and legitimate expression of free speech in our democracy, such as, for example: 

(a) the preparation or signing of any petition to the Parliament urging that the 
Bell Legislation not be passed; 

(b) briefing the media to write or speak about the implementation of the Bell Legislation; 

(c) lobbying members of parliament to oppose or not to vote for the Bill; 

(d) lobbying members of parliament to seek amendments to the Bill; 

(e) lobbying the State Government not to introduce the Bell Legislation into the 
Parliament or the Opposition to speak against the passing of the Bell Legislation, or 
aspects of it. 

That is the Law Council’s explanation of clause 47. I know that matter has been raised in virtually all of the 
documents that I have been provided with, and I know the matter was canvassed in the other place. It is a very 
interesting clause to have included in the bill; I have not come across anything like that since I have been in this 
place. It basically sets up a penalty and it is a retrospective change. It comes into effect, I think, at the time the 
bill is passed or the day before it is passed. There are concerns that it could prevent people from talking to 
members of Parliament, raising these issues or canvassing change. It is an interesting set of words to have in 
a bill, and I am interested to know why the government has included it there. 

The Western Australian Bar Association also expressed four particular concerns in a media release of 3 June 
2015. It states — 

The first is that the Bill seeks to prevent the currently applicable corporations legislation from applying 
to The Bell Group Ltd (“TBGL”) and its subsidiaries. The Bill seeks to remove the distribution of 
TBGL’s property from the existing, applicable legislation and place it with a government appointed 
Administrator. 

The second is that under the currently applicable corporations legislation the determination of rights to 
the property of TBGL is within the power of courts. The Bill removes this and places the determination 
of rights wholly within the power of the State Executive Government. The Executive is not required to 
follow the otherwise applicable corporations legislation in making any determination.  

The third concern is that the bill has retrospective application. Again, that refers back to section 47. The 
fourth concern is that — 

… the bill creates wide ranging offences (with significant penalties) which may criminalise any legal 
challenge to the validity of the Bill if it is enacted. 

Again, that refers to section 47. That is another group that has a problem with the bill. 

I am sure every member has heard from Mr Garry Trevor, the liquidator for Bell Group NV. He has provided 
a document that goes through his concerns about the proposed legislation. Those concerns are pretty much along 
the same lines as those expressed by each of the other groups that I have referred to. He says right up-front that, 
in his view, the bill is a fundamental attack on the rule of law in Western Australia, and he goes on to provide 
a detailed explanation from his perspective about elements of the legislation. I hope that when this bill goes to 
the legislation committee, it will have an opportunity to review that. 

The final piece of correspondence that I want to refer to is from the Law Society of Western Australia. The law 
society has outlined five concerns about this piece of legislation. I must say it is a very good letter, written by the 
former president of the Law Society of Western Australia, Mr Matthew Keogh. I think he did an excellent job as 
president of the Law Society. In his letter, he states in part — 
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1. The rights of the remaining Bell Group creditors exist under an established legal regime, which 
is capable of resolving the disputes between them. The Bell Group creditors have also 
organised their affairs in accordance with that regime. It would be contrary to the Rule of Law 
for legislation such as the proposed Bell Legislation to trammel those existing rights. 

That theme has been picked up by the Law Society and the Bar Association, and certainly by Mr McLernon. He 
goes on to provide a range of comments around how the State Solicitor is also an adviser to the Insurance 
Commission of Western Australia. He goes on to state — 

4. The Society has always opposed and in the case of the Bell Legislation continues to oppose the 
creation of criminal offences with retrospective operation. 

Again, that is a reference to section 47. He goes on to state — 

5. The Society does not, in any event, consider there is sufficient justification for legislation of 
this type to provide criminal sanction for conduct that is contrary to the Bell Legislation. The 
use of criminal sanction for such commercial issues between creditors is particularly punitive, 
especially where the matters involved have risen over the decades prior to the proposed 
introduction of such criminalisation. This is particularly so where the State Government is, in 
effect, one of those creditors. 

Those are the main groups that have sought to make comment on the bill. Those groups are highly critical of this 
legislation. However, some criticism has also been made of those groups, because most of them are lawyers, and 
it has been put that perhaps they have a vested interest and just want to continue to be involved in working their 
way through litigation. I will not make any comment on that. There are certainly matters in this legislation that 
need to be investigated, and that is why I will talk in a short while about why this bill should be referred to 
a committee of this house. 

On 24 August, we received a briefing on the bill. I was with Hon Ken Travers, and he stayed on longer than I did 
for that briefing. It was a very extensive and complicated briefing, as of course it would be, given that this matter 
has been ongoing for more than 20 years in a range of countries and that different types of organisations are 
involved as creditors. We certainly appreciated that briefing. At that time I fully expected that this bill would 
come into this house, we would have the debate, and that would be it. However, last week, we were told that 
some amendments need to be made to the bill as a result of the fact that the Australian Taxation Office has 
sought to step up its claims on the Bell Group. Last Friday, a notice was sent to members that contained about 
nine pages of amendments to the bill. That was fairly late in the afternoon. On Monday, we were sent 
a schedule—supplementary notice paper No 1—that contained even more amendments. Given the complexity of 
this type of bill, and the very late briefing that we had yesterday, thankfully the government has agreed to 
support a motion that this bill be referred to the legislation committee. It would be very useful for the committee 
to look at the matters that I have briefly canvassed on the bill. I am sure other people in the chamber will also 
raise aspects of this very complex piece of legislation. It would be good if the committee could look at the 
commentary provided by the stakeholders who have an interest in this legislation, and also at these amendments 
and what they seek to do. 

As I understand it, the 11 or 12 pages of amendments that are in front of us deal with three key areas of the bill. 
I understand that because of the ATO’s involvement, some difficulties have been discovered in proceeding with the 
bill as it is currently written and that some amendments need to be made to the bill to in effect tidy it up. It was 
explained to us that, basically, the purpose of the amendments is to delay the dissolution of the companies. 
I understand there is some difficulty around the proclamation date of the legislation, and that will cause a further 
problem with the dissolution date for some of the companies that are already on the schedule. The amendments will 
also enable the authority to run a tax dispute. I think I have written that down correctly; I may not have. The 
amendments will also provide for reinstatement of some Bell Group companies that existed previously. I think that 
refers to the two or three additional companies that will be added to the schedule at the back of the bill. It would be 
useful for the legislation committee to inquire into those things and provide, once again, a very sensible report. 

This is a priority bill for the government. We could have dealt with this bill in one of two ways. Obviously we 
are going down the referral path, which I think is a much smarter way of dealing with this bill. We could have 
gone down the painful path of going through this bill line by line. I am sure there is only a select group of 
lawyers in this state who understand what this bill is all about. I am sure those lawyers are probably the ones 
who have been involved in dealing with the Bell Group litigation over an extended period—if we lived and 
breathed this legislation, we would probably understand it better.  

I believe that the path that has been agreed between the opposition and the government is eminently sensible. 
The referral of this bill to the legislation committee will enable the committee to call in the stakeholders if it 
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needs to, examine the bill and the amendments, look at the criticisms of the bill, and see whether there are any 
gaps in the bill or other ways in which we can improve the legislation. 

I understand why the government is trying to step in and stop the ongoing litigation. I do not know whether this 
bill will do that. That is something that the committee may turn its mind to as well. We have not asked the 
government to look at policy. We have agreed that we will not look at policy. We have also agreed that this bill 
will come back into this place on 10 November. That means that, hopefully, it will be brought up for debate in 
the house in the week starting 17 November and we can endeavour to get this bill back to the Assembly because 
it rises in late November. That is the agreement that we have put in place. We understand that this is a very 
complex bill, and it should be sent to a committee. If we were to open up this bill to policy, we would probably 
go down all sorts of interesting rabbit holes going back 20 years plus, and it would probably be very colourful 
and involve a range of other matters. Therefore, we want to keep this quite tight, given that the committee has 
only a very short time in which to engage in its inquiry, call on the stakeholders, hold hearings and put in 
evidence, and hopefully make recommendations to the government to address the concerns that have been 
canvassed by all the stakeholders. 

I have not been through all the detail that they provided because they are quite substantial documents. I am sure 
that the committee, through the minister, will be able to access all of that information, and more, around these 
issues when it goes through its inquiry. I also hope that the committee is able to seek external advice on this 
legislation. That was one of the complaints that were raised by the stakeholders—perhaps it is all a bit too 
closely held and in Perth, being a small community, people have either been engaged or invested in this process. 
It might be healthy for the committee to get some external advice on the implications of this legislation, when it 
is passed, and how it will operate.  

We do not often get the opportunity in which there is an agreement; normally, we are battling very hard to 
persuade government to refer a bill to the Standing Committee on Legislation for examination. It shows 
a maturity on the part of this government when dealing with such complex legislation that it has agreed so 
swiftly. It also acknowledges that it is a smarter way of doing business in this busy end of the year when we have 
a very difficult and complicated bill and a new set of amendments. I must say, in terms of volume, those 
amendments are probably greater than some of the pieces of legislation we have had in front of us over the last 
few weeks. It also raises questions around whether all those amendments are still within the scope of the bill, and 
whether they significantly change the purpose and intent of the bill and those sorts of matters.  

I thank the government for agreeing to this. I think that it will be a very useful inquiry. I know the good work 
that committee does, so I certainly look forward to seeing its analysis of the Bell Group Companies (Finalisation 
of Matters and Distribution of Proceeds) Bill 2015 and its commentary on the stakeholders’ criticisms of the bill. 
I look forward to any recommendations or findings that the committee makes about the detail of this bill or how 
it could be improved. I will just reinforce that the opposition has made the commitment that we will seek to 
assist to get this bill through both houses of Parliament by the end of the year. With those few words, I will now 
read in the referral — 

Discharge of Order and Referral to Standing Committee on Legislation — Motion 
HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [8.33 pm]: — without 
notice: I move — 

That — 
(1) the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 be 

discharged and referred to the Standing Committee on Legislation for consideration and report 
no later than 10 November 2015; and 

(2) the committee shall not inquire into the policy of the bill. 
The ACTING PRESIDENT (Hon Liz Behjat): We are dealing with the Bell Group Companies (Finalisation of 
Matters and Distribution of Proceeds) Bill 2015. The question was that the bill be read a second time. The 
Deputy Leader of the Opposition moved without notice that the bill be discharged and referred to the Standing 
Committee on Legislation for consideration and report no later than 10 November 2015 and that the committee 
should not inquire into the policy of the bill. The question is now that that motion be agreed to. 
HON KEN TRAVERS (North Metropolitan) [8.34 pm]: I want to make a few comments on the Bell Group 
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 tonight. I will speak to both the 
second reading and the referral motion. 
The ACTING PRESIDENT: No; you can speak only to the referral motion. You cannot speak to the bill at this 
stage. It is confined to the referral motion and it is very narrow.  
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Hon KEN TRAVERS: The two are intricately linked because the complexities of this bill are part of the reason 
for the referral. The Deputy Leader of the Opposition has pointed out and congratulated the government for 
referring this to a committee. Thinking about how the purpose of this bill is to try to expedite matters, referring it 
to a committee is one way of expediting this bill. I suspect that if we did not refer it to a committee, we would 
probably still be here debating this bill by the time it was due back in this place. I suspect this will ultimately 
speed up the passage of this bill. It is an extremely complex piece of legislation with an extremely complex 
history. The policy of the bill, obviously, is not being referred to the committee. It will be interesting to see how 
the committee will look at that, because the policy of the bill is quite intricate to the detail of the bill. Some very 
broad-ranging objectives are outlined in this legislation. How they are applied in terms of the detail is an issue 
for this committee to look at. This is relevant to those members who will serve on the committee: I noticed a lot 
of smiling faces when they heard the legislation committee was getting this bill. Members of other committees, 
I think, breathed a sigh of relief and I saw a few sad faces from members of the legislation committee — 
Hon Donna Faragher: We’re thrilled! 
Hon KEN TRAVERS: Yes, thrilled! It is an extremely complex matter. To be able to understand the detail of 
this bill, members need a sense of the history. The Deputy Leader of the Opposition made it clear that the 
Labor Party is prepared to support the policy of the bill, and obviously the referral of the bill will now impact the 
detail. Of course, a bill like this is really difficult for oppositions; it is extremely difficult to get advice on 
legislation like this because many of the people who are prepared to provide us with advice have a vested 
interest. On a bill like this, we often have to take the government on trust, although, on this matter, even the 
government has a strong vested interest in the outcome and presentation of this legislation.  
I certainly hope that the committee will be able to get some advice on some of the matters about which the 
government has been giving advice to the opposition that will help inform this house about whether the detail of 
the bill actually conforms with the policy outlined in the second reading speech. I make that point because the 
second reading speech that we got in this place is actually a substantially different second reading speech from 
that given in the other place, which, to members who have been around for a while, is quite an unusual 
circumstance. One of the examples I will give, which again goes to the detail of the bill to be considered by the 
committee, is the opening line of an additional range of comments made by the Attorney General about what the 
bill does or does not do. The first point he made on this in his second reading speech was — 

Numerous objections have been raised by those deprived of the opportunity to litigate for the next 
decade or more, including that — 
(a) The bill expropriates creditors’ rights, and/or deprives them of their rights without 

compensation. That is not correct. Clause 4(f) of the bill specifically provides that one of the 
objects of the bill is “to make fair and reasonable provision for the satisfaction of liabilities 
owed to creditors having regard to the uncertainties existing as to the nature and extent of those 
liabilities”.  

If this bill is not passed, then those matters would be justiciable by the courts. This bill seeks to establish a set of 
arrangements that will distribute the money under very tight criteria, and it will be extremely difficult for 
members to comprehend in the bill exactly the intent of the government. As I say, the objects of the bill, outlined 
again in the second reading speech, are extensive, and state, in part — 

(a) to provide a mechanism to resolve, without litigation, disputes that have arisen in relation to 
the distribution of funds received by the liquidator of the Bell Group companies as a 
consequence of settlement of the Bell litigation in 2013; 

(b) to provide a form of external administration of WA Bell companies and require it to be carried 
out only in accordance with the provisions of the bill; 

Already the detail of the bill arguably starts to contradict the comments in that new edition of the 
Attorney General’s second reading speech. It will be interesting for committee members to understand exactly 
the policy of the bill and, therefore, whether the detail concurs with the intended aims of the bill. The fact that 
we have different second reading speeches will be one of the reasons it will be extremely interesting, and it will 
be a challenge for the committee to consider all of those matters. 

The second reading speech mentions a number of objects of the bill, including the following — 

(g) to distribute the Bell litigation funds generally in accordance with the intentions of the 
liquidator and the creditors who funded the Bell litigation as set out in agreements made before 
the enactment of this legislation; 

Of course, many of those agreements referred to the liquidator using best endeavours to get a court decision 
under the Corporations Act on how the funds should be distributed should it be successful in the court case. The 
interesting thing about that is that generally in Western Australian, as I understand it, within corporations law, 
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whereby creditors or groups of people fund liquidators to take some of these actions, the general payouts are 
between 25 per cent and 40 per cent for the people who have funded the court case, as their reward for funding 
it, and then the money over and above that is distributed to those who have a legitimate claim against the assets 
of the organisation. The question that the committee will have to work out in going through the detail of the bill 
is: what does using the best endeavours mean to how this bill will apply to the distribution of those assets? Is it 
the government’s intent, according to legislation, that 60 per cent be funded to the Insurance Commission of 
WA? If that is the case, is it not better that the bill be specific about the way the funding is distributed rather than 
rely on the wording about the intent of the liquidator? I think the committee will have a range of complex 
matters to deal with. 

The policy of the bill is to try to bring about in very shorthand terms a speedy resolution to these matters. The 
Attorney General, in additional comments to this house, responded to the claim that the bill is unconstitutional 
by stating — 

Part 1.1A of the Corporations Act 2001 specifically entitles the states to do what is done by this bill. In 
the circumstances, the government thinks this bill is a good use of this entitlement. 

Again in this area the opposition is relying upon the advice of government. In fact, the constitutionality of this 
matter raises questions, and I hope that the committee will look at the detail of the bill and whether there are any 
concerns about its constitutionality, because the worst possible outcome of this bill, if we accept the policy of 
trying to speed up the process, would be to have us go through a year of waiting for a constitutional challenge in 
the High Court of Australia to be determined and then finding that we have to go back to the mediation process. 
I am not a lawyer; the Attorney General is. I can make statements and ask questions tonight and I have to rely on 
the advice provided by professional people such as the Attorney General and his advisers on this matter. I would 
propose that at least one of the matters that the committee should consider is some of the amendments that were 
provided to us, which I assume are now part of the supplementary notice paper that will be provided to the 
committee. Is that clear in the motion that is being referred? 

Hon Michael Mischin: There has been a supplementary notice paper lodged with the Council, so that will be 
available. 

Hon KEN TRAVERS: But the amendments that are contained in it can now be considered by the committee. 

The ACTING PRESIDENT (Hon Liz Behjat): The supplementary notice paper has been submitted and it 
therefore now forms part of the bill. The bill will be referred to the committee and included in that will be the 
supplementary notice paper that contains the amendments. 

Hon KEN TRAVERS: Except that we have not adopted them. 

The ACTING PRESIDENT: Is the member clear on that? 

Hon KEN TRAVERS: That is all right. 

Hon Michael Mischin: I could table that for the purposes — 

The ACTING PRESIDENT: I am sorry, Attorney General. It has already been issued so it does not need to be 
tabled. It is an issued supplementary notice paper. 

Hon KEN TRAVERS: As a result, the proposed amendments to the bill that will deal with the Australian 
Taxation Office—which someone described to me yesterday when they were telling me that one of the parties 
had gone rogue, and I found out that it was the tax office—are interesting considering the response of the 
Attorney General to the claim that the bill is universally condemned, because it is clear that the tax office is not 
happy with the way the legislation is being dealt with. 
Hon Michael Mischin: I do not think that is the case at all. I think it has issued an assessment that has caused an 
issue that needs to be addressed. It is not a question of whether it is happy with the legislation. 
Hon KEN TRAVERS: The tax office is certainly seeking to maximise its position in this process in terms of its 
share of the money, which would go counter to the policy of this bill as outlined originally. 
Hon Michael Mischin: Let us say it is not in the interests of the peace, order and good government of 
Western Australia. 
Hon KEN TRAVERS: That is always a debatable point, but we are dealing with only the referral motion and 
not the substantive policy of the bill at the moment. 

The amendments propose to add a number of new clauses—that is, clauses 26A, 26B and 26C. Proposed new 
clause 26A is interesting. The proposal is not seeking to change the way those companies are administered under 
the Corporations Act—some of which will be brought back as a result of the proposed amendments. The 
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Deputy Leader of the Opposition referred to a range of companies that have already been deregistered that will 
come back into registration, which is interesting in itself. The bill seeks to leave the normal operations of the 
Corporations Act in place in terms of there being an administrator and liquidator of those companies, but then 
takes away their right to do anything and hands that to the administrator of this legislation. As I said earlier, I am 
not a lawyer, but it strikes me that a question about a constitutional challenge about manner and form could be 
asked. If the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 is referred 
to the Standing Committee on Legislation, it could look at that matter and seek advice about it. I will use that as 
one clause. I suspect there are numerous areas in which there is an arguable case to get advice. It would be useful 
for this house to be informed by independent third parties about whether there is an arguable case and the 
likelihood of the potential success of arguments around manner and form that we are seeking to override 
commonwealth power. If through a manner and form argument that were the case, we should all be concerned 
that the detail of this bill does not provide for the policy of the bill in trying to bring about a speedy resolution of 
these matters. I expect that will be a fun and challenging issue for members of the committee. The 
Standing Committee on Legislation would be in a far better place to consider this bill than this chamber would if 
it went into committee to work through these matters. I think someone referred to it as emasculating the 
liquidators, which would be an interesting concept. 

I turn to the policy of the bill as it was originally outlined to the house and also now to the amendments, which 
I hope the committee can examine. In the original bill, this matter would have been brought to a conclusion 
within 12 months; that is, from the time that the bill commenced, the authority that is set up would have 
12 months to work out who should get what and make a recommendation to the Governor about the distribution 
of the funds. As a result of some of the proposed amendments, the 12-month deadline has been removed. The 
government has made it clear that its intention is still to try to have these matters wound up—the only exception 
being ongoing negotiations with groups such as the Australian Taxation Office—with the money held in reserve 
and the substantial amounts of money being distributed to the people for whom distribution has been 
recommended. Of course, as a result of the proposed amendments, there is no guarantee that that will be the case. 
In fact, one of the things I would certainly ask the committee to consider is whether there is a better way of 
ensuring that that policy of the bill to find a speedy resolution to these matters can be enshrined in the bill so that 
we do not end up with these matters being held around for an extensive time whilst the authority seeks to resolve 
them. Is there a way of dealing with the issues about settling tax liabilities that the government has concerns 
about while at the same time bringing these matters to a speedy resolution? It would be useful for the committee 
to look at the tax implications for the potential recipients. As I understand it, although the government has been 
quite critical of people who have bought debt, the government itself, or the Insurance Commission of WA, has 
been a purchaser of debt. Many of the bonds originally owned by the insurance commission are not grounds on 
which it is likely to get funds from the settlement of $1.7 billion. The majority of the money will go either to 
fund actions in the courts or for debts that the government itself, or ICWA, has bought. It would be useful to get 
those matters resolved by a committee. 

What will be the tax implications for people as a result of the passage of this legislation? That is something the 
committee could look at. It could also determine whether the detail of the bill can be further amended to ensure 
that there is no inadvertent consequence. When I asked questions on this matter of the government advisers, they 
said that they were not aware of any potential tax implications, but if there are any, the committee should look at 
that matter and recommend how we can potentially minimise those implications by the way in which the detail 
of the bill is concluded. 

I do not know whether the Attorney General will be in a position to provide a response to this question tonight, 
which I also raised during yesterday’s briefing. Given that there is now a proposed indefinite period rather than the 
fixed 12 months, how will the $1.7 billion be brought to account in the state’s finances once the bill is enacted? If 
this bill is not passed, we will have to wait for a determination by the courts about that $1.7 billion, which is 
currently held in trust by the banks. But if this legislation is enacted, the legislation will determine how that money 
is distributed. The authority will garnishee all those funds into a special purpose account. I assume that at that point, 
that money will need to be put into the state’s finances as a cash asset, because it will be sitting in a special purpose 
account. I am not sure where it will reside. Attorney General, I asked that question in yesterday’s briefing and I also 
asked whether we could be given advice on that when the matter was brought before the house. If the advice cannot 
be provided today, perhaps it could be provided to the committee so that it can advise the house. Once that money is 
garnered and put into the state’s finances, I assume the government would need some sort of accounting treatment 
for the potential liabilities for payments to others. It depends where the special purpose account sits. If it sits in the 
general government sector, there might be a potential contingent liability transfer to the public financial 
corporations for the purposes of where ICWA sits and for ICWA to potentially pass that money back to the state 
government as a dividend at some point. I am intrigued to know how the government intends to account for these 
matters. I appreciate your indulgence, Madam Acting President. 
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The ACTING PRESIDENT (Hon Liz Behjat): I will indulge the member a little, but I also believe that the 
Attorney General is probably not going to be in a position to answer those questions, because that will go beyond 
the referral motion. The member should not forget that he has the ability to be a participating member of any 
committee so that he can put the questions that he is now putting to the house as part of his substantive 
contribution to the debate. 

Hon KEN TRAVERS: Never in this chamber has an Acting President been so mean to me! 

The ACTING PRESIDENT: I am not trying to be mean. 

Hon KEN TRAVERS: No. I raised these questions during yesterday’s debate. It goes to the referral motion, 
because under the proposed amendment there is now an open-ended claim, and, arguably, that is an incentive, 
depending on how these matters are treated in the state’s finances, for the government to not bring about 
a speedy resolution. If $1.8 billion sits in a special purpose account against the general government sector, it will 
bring down net debt. If there is not then a contingent liability, there may be a bizarre treatment of the state’s 
finances, which we have seen before. It is important that the committee understand this and look at these matters 
in terms of the detail of this legislation. Is there an incentive for the government to not bring this matter to 
resolution as quickly as was provided for in the original intent of the legislation that was proposed to this house? 
If the government does not have a liability booked, it gets the money into the account, which solves its problems 
and makes the state’s finances look better and it can hope that no-one notices whilst it allows these matters to 
continue. Hopefully, a committee of this Parliament can look at these issues and bring back advice. I put those 
issues on the record because I hope the committee will look at them. As I said at the outset, and the 
Deputy Leader of the Opposition has made clear to this house, it is fair to say that many members on this side of 
the house are concerned about the implications that, despite protests in the second reading speech by the 
Attorney General, this bill will potentially remove the rights that people currently have under the laws of 
Western Australia and replace them with a new scheme. It is really important that this Parliament, before finally 
passing this bill, is fully informed. The opposition has indicated it supports the policy around this bill, but it will 
come down to the detail. The issues around the constitutionality of the legislation will be crucial. I again make 
the point that the professional reputation of many people, including the Attorney General, will rest on whether or 
not this bill achieves its stated aim. If we pass this legislation and then spend 12 months in the High Court 
because the detail is not right and the legislation is then thrown out by the High Court, this bill will have delayed 
this matter. We will have done the exact opposite of the stated purpose of this bill, because then we will have to 
go back to mediation, negotiation and litigation, which the government says it is seeking to avoid. 

In the process of seeking to bring a speedy resolution to these matters it is important that we deal with all of the 
players with fairness and equity. As well as dealing with the agreements that were reached, we need to ensure 
equity and fairness for the people who have current rights under the laws in Western Australia. Those are the 
sorts of issues to which the committee needs to respond. Is the detail of this bill removing people’s rights? The 
opposition agrees with the policy of the bill. Let us try to bring this matter to resolution as quickly as possible, 
but to what degree are we removing the existing rights of people and entitlements to money under the current 
laws of the land and what will be the situation following the passage of this legislation? 

Hon Robyn McSweeney: They have had 20 years. They have had a long time. 

Hon KEN TRAVERS: One of the things that I find most amazing about this bill and that, sadly, the committee 
will not be able to look at—or maybe it will and it is an issue for the committee—is how that $234 million was 
put up to fund the litigation, with over $200 million from the Insurance Commission of WA, without securing 
a scheme of arrangement for the distribution of those funds if the case was settled successfully. I know the 
Attorney General will say there were attempts to do that through the courts, but that was very early on in the 
piece and ICWA continued to pour money into this fund without a guaranteed right to get that money back. 
I find that extraordinary. I suspect it is probably not something that the committee could look at, but that will be 
a matter for the committee to give consideration to. It is an extraordinary part of this bill that no agreement was 
sought. I make the point—I am more than happy to provide it to the committee should it be requested—that 
I made freedom of information requests for all of the cabinet minutes and cabinet documents regarding the 
Bell Group Companies litigation, going right back to the beginning to try to find out what had gone through 
cabinet, because I could not understand that matter. If it is of use to the committee in its deliberations and the 
committee writes to me, I will be more than happy to provide those documents to the committee to save it going 
through the FOI process, because it would not otherwise be able to access those cabinet minutes. 
I found it extraordinary how so few times this matter was taken to cabinet. I was provided with two documents 
and a number of documents were denied me because of legal professional privilege, but by the description, those 
documents were more about indemnities rather than funding. Although this committee probably cannot look at 
that matter, it is still an issue and it would be lovely one day to have a detailed explanation as to why those 
things were not property sought. 

 [11] 



Extract from Hansard 
[COUNCIL — Tuesday, 15 September 2015] 

 p6221b-6236a 
Hon Kate Doust; Hon Ken Travers; Hon Robin Chapple; Hon Nick Goiran; Hon Michael Mischin 

Hon Robyn McSweeney: I do not think there would be an explanation. 
Hon KEN TRAVERS: If that is the case, it is a damning indictment on those who put the money up front. 
When the Standing Committee on Legislation is considering the detail of the bill, which is why I support the 
motion to refer the bill to the committee, it needs to take into consideration that we should not simply be 
removing the rights of others because certain people on behalf of the state made errors 20 years ago. We need to 
get fairness and equity. That will be the challenge for this committee and I look forward to the committee’s 
report back to the house on how to achieve fairness and equity for the state, for ICWA for its contributions, and 
for those people who have a right under the existing laws of this state. 
The ACTING PRESIDENT (Hon Liz Behjat): Members, we are dealing with a motion without notice to 
discharge and refer the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 
to the Standing Committee on Legislation. Before I give the call to Hon Robin Chapple I will clarify a couple of 
points. Firstly, on the issue of the supplementary notice paper, members will see on business 
program 147 reference to supplementary notice paper 134, issue 1, dated 14 September. They are the 
amendments that members have been referring to and are part of the bill that will be automatically handed to the 
committee if the motion is successful. Secondly, I point out that if members are unsure as to how narrow debate 
on a referral motion without notice is, I direct their attention to members’ procedural notes, of which all 
members should have a copy, specifically pages 49 to 52, which give a very good explanation as to what it is we 
will be speaking about when we are dealing with a referral motion. Bearing that in mind, I give the call to 
Hon Robin Chapple. 
HON ROBIN CHAPPLE (Mining and Pastoral) [9.09 pm]: I rise to support the referral of the Bell Group 
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 to the Standing Committee on 
Legislation. I take this opportunity to thank the chief executive officer of the Insurance Commission of 
Western Australia, Rod Whithear, Paul Evans, the State Solicitor, and Lisa Diallo, who has given us lots of 
briefings in relation to both the bill and the amendments. I make the point that it would be really good if the 
government had provided us with the information that this was going to committee, because we were prepared to 
deal with the bill in this place. However, the Greens welcome the bill going to the committee and we will deal 
with the work we have done when it comes back from the committee.  
HON NICK GOIRAN (South Metropolitan) [9.10 pm]: I rise to support the referral motion and I thank 
Hon Kate Doust for moving the motion. I support the motion for a range of reasons. It is my view that the 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill, whatever might have been the 
object and the purpose of it, in the end has stress tested the system of the Legislative Council and made a number 
of us ask the question: what is the purpose of the Legislative Council? I say that because I believe that this bill, 
which quite rightly ought to go to the Standing Committee on Legislation, goes to the very heart of the 
separation of powers. There is a book written by an individual who would be well known to probably every 
member of this chamber, Harry C.J. Phillips, that the Parliament considers important enough to make sure that it 
is available to the people of Western Australia. That book is entitled A Citizen’s Guide to the Western Australian 
Parliament and I will quote from page 66 of that book, specifically on the issue of the separation of powers, 
which I believe is a matter that the committee ought to look into when it considers this bill. I briefly quote from 
page 66 as follows — 

More than 250 years ago, a famous French philosopher, the Baron de Montesquieu, published a book 
The Spirit of the Laws (1748), in which he claimed that liberty (which he defined as the right to do 
whatever the law permitted) existed in England because of the way in which the system of government 
was organised. He recognised the three arms of government as follows: 

• the legislative arm: the law-making section of government; 

• the executive arm: the law-administering or ‘executive’ section of government; and 

• the judicial arm: the law-adjudicating or judicial section of government. 

Montesquieu thought that separating the arms of government prevented any one person from becoming 
excessively powerful. Each branch of government was, he suggested, held in balance, with each 
checking and in turn being checked by the other branches. 

It has been suggested that this bill is complex. In many respects, I agree with Hon Kate Doust that it is 
a technically detailed bill, and there are elements of complexity, certainly in the history and the context that has 
led to this bill. However, in the most simplest of terms, what is at stake here is that five litigants are involved in 
court action, disputing an amount of money in the sum of $1.7 billion. One of those five litigants is the 
Insurance Commission of Western Australia. That one litigant out of five, the Insurance Commission of 
Western Australia, is ultimately subject to the authority of the Treasurer of Western Australia, Hon Mike Nahan. 
The Treasurer is a member of the executive arm of government, and the executive is supported by a majority of 
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the members of the Legislative Assembly. The bill seeks to crush—or I might use the word “obliterate”—matters 
that are currently before the judicial arm. All that is left is for this arm, the legislative arm in the 
Legislative Council, to provide some scrutiny, which I believe is best done before the Standing Committee on 
Legislation. 
It is my view that the role of the Council on this bill is to provide the only check that this law will receive, and 
that is why the bill ought to be referred to a committee. Why do I say the “only check”? I say that because the 
other place provides no check because quite understandably the majority of members are in support of the 
executive arm of government, of which the Treasurer is one and is the chief of the Insurance Commission of 
Western Australia. It is understandable that it is not going to provide any check. Of course, the judiciary will be 
made impotent by this bill and will be unable to provide any check subject to certain things with respect to 
possible High Court challenges and the like. It is then left of course to the Legislative Council as the final avenue 
for a check. 
The matter that I would like the committee to particularly consider is the role of the Legislative Council in 
upholding the rule of law. I briefly quote again from the book by Mr Phillips. On the rule of law, he states — 

A fundamental tenet of English common law adopted in Australia is that everyone should be treated 
equally before the law. This principle, known as the ‘rule of law’, also means that governmental power 
cannot be exercised in an arbitrary manner. It must be exercised in accordance with due process or 
proper procedures including no retrospective criminal laws. 

It has been suggested to me, as I have considered this bill, that the Parliament is not bound by the principles of 
natural justice. Indeed, that statement is correct. However, I might add that that is precisely the reason that the 
committee is so important in considering this bill. Yes, the Parliament is not bound by principles of natural 
justice, and the reason that that is the case is to avoid judicial interference in the processes of Parliament, but that 
does not mean that it is bad practice to provide individuals with natural justice. If this bill, once approved by the 
committee and the chamber, is to become law, as I say, it will crush and obliterate matters that are presently 
before the courts. Those individuals will have no further right to be heard on the matters that are currently before 
the courts. That is a matter that I believe can be addressed only by the Standing Committee on Legislation 
hearing from all five litigants, not just one of the litigants, whose ultimate chief is the Treasurer of this state. 
Much has been made about the length of time that this litigation has been before the courts. It seems lost in the 
debate, whether outside of this chamber or here today, that for the first 18 years of those two decades, the battle 
was between, in effect, the liquidator as funded by the Insurance Commission and the banks. It is only in the last 
two years—indeed, I note from the second reading speech that the banks agreed to settle the Bell litigation in 
June 2013—that the remainder have started to dispute the distribution of those funds. I think it is incredibly 
unfair to represent that this matter has been going on for 20 years and that because it has been going on for 
two decades, the Parliament should therefore crush and obliterate the matters that are currently before the courts. 
In actual fact, the matters that are going to be crushed and obliterated have been before the courts for only 
two years, not 20 years. 
Be that as it may, I accept that what is largely referred to as the Bell litigation is an extraordinary matter and so 
perhaps extraordinary means may be necessary. There are technical provisions in this bill, and I have no doubt 
that the committee will consider all 11 pages of amendments that have been provided. Of course, I understand 
that the motivation or the purpose behind those 11 pages of amendments is in effect to crush and obliterate one 
of the other litigants, which in this particular case could hardly be referred to as a professional litigator or, as has 
been suggested to me in some other quarters, a bottom feeder and things of that nature. This particular situation 
is with respect to the Australian Taxation Office. If it were not for the ATO, frankly, there would not be 11 pages 
of amendments before us, and that is a matter that ought to be considered by the committee. I hasten to add in 
my essentially concluding remarks that it is my view that it is almost a foregone conclusion that this matter will 
end up before the High Court. 

To date, what has distressed me when I have attended briefings is that the briefings have been provided, in 
effect, by the chief lawyers for one of the litigants. I have had no opportunity, as a member expected to cast my 
vote with respect to this extraordinary bill on that extraordinary matter, to hear from any of the chief lawyers of 
the other four litigants. I believe that the State Solicitor’s Office is conflicted in this matter because its 
responsibility, quite rightly, is to act in the best interests of the Insurance Commission of Western Australia, 
which it is representing. I do not envy its situation; I applaud it for progressing matters in the best interests of its 
clients. But, as a legislator, I want to be able to hear the voice of others, not the voice of one litigant when we are 
taking an extraordinary measure. 

I completely concur with Hon Ken Travers when he said to this house earlier this evening that the committee 
ought to get independent legal advice. I strongly urge the members of the Standing Committee on Legislation to 
undertake that exercise for the benefit and reputation of the Legislative Council. I want to specifically draw to 
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the attention of members on that committee as we refer this bill to them some remarks by Chief Justice Street in 
1986 in a New South Wales law report of BLF v Minister for Industrial Relations. He stated — 

The distinction between interference with the judicial process itself rather than with the substantive 
rights which are at issue is no idle pedantry. Fundamental to the rule of law in our society is the 
convention that the judiciary is the arm of government charged with the responsibility of interpreting 
and applying the law as between litigants in individual cases. The built in protections of natural justice, 
absence of bias, appellate control, and the other concomitants that are the ordinary daily province of the 
courts, are fundamental safeguards of the democratic rights of individuals. For Parliament, uncontrolled 
as it is by any safeguards that are enshrined in the concept of due process of law, to trespass into this 
field of judging between parties by interfering with the judicial process is an affront to a society which 
prides itself on the quality of its justice. Under the Commonwealth Constitution it would, as is implicit 
in the quoted extract from the recent High Court decision, attract a declaration of invalidity. 

I can only hope that that is not where this matter ultimately ends and that we do not find ourselves on the wrong 
end of a High Court decision quoting exactly from Chief Justice Street. Only time will tell. Of course if the 
State Solicitor’s Office was here right now, it would say, “Fear not, member; that won’t be happening.” As 
I said, quite rightly, the State Solicitor’s Office is prosecuting the case in the best interests of its client. 

I support the referral. Much has been said about vested interests. In fact, it has been implied in some of the 
debate this evening. I indicate to members that I have no vested interest in this matter. I have never earned one 
cent from the Bell litigation, complex matters as they have been. I have no intention of earning any future 
remuneration as a result of this matter; indeed, I currently do not have a practising certificate in 
Western Australia. I support the referral motion in the strongest terms, not as a lawyer but as a legislator who 
believes that if this extraordinary bill dealing with this extraordinary matter was not able to go to a committee for 
scrutiny, frankly, there would be no purpose in having a Legislative Council in this state and we may as well join 
with Queensland and suffer those consequences. 
As I conclude, I also thank Hon Kate Doust for what I note in the referral motion is that the committee shall 
report no later than 10 November 2015. I think that that is eminently sensible. I had some reservation that this 
legislation might be before the committee for only 30 days. As we know, from the experience of the 
Standing Committee on Uniform Legislation and Statutes Review, 30 days proves to be an extraordinarily 
difficult period of time to deal with legislation. I forget whether it currently has 30 or 45 days but in any case, 
having served on that committee, it is incredibly difficult to do anything substantive in that period. I am pleased 
that the suggestion is that the committee report by 10 November. 
I conclude to say that, if necessary, I am happy to substitute any member who currently serves on that committee 
under standing order 163, and at the very least I indicate to committee members that I would enthusiastically like 
to participate under standing order 164. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [9.26 pm]: I should say at the 
beginning that I thank the opposition through Hon Kate Doust and Hon Ken Travers for indicating the 
opposition’s support of the policy of the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Bill 2015. I also thank Hon Robin Chapple on behalf of the Greens, who I understand also supports 
the policy of the bill. I acknowledge Hon Nick Goiran’s interesting opinions. 
This is a complex bill. It was the subject of considerable debate in the other place at which the policy was 
agreed, albeit there were concerns and reservations raised as to aspects of its operation. I understand that certain 
amendments were moved and passed in the other place in response to some of those reservations. It is patently in 
the best interests of the state and the people of Western Australia that this longstanding dispute, picking over the 
bones of the Bell Group companies, entered into as a consequence of an intemperate use of funds back in the 
1980s that has been attempted to be corrected ever since. Hon Ken Travers mentioned something about the 
litigation that had been undertaken to recover moneys from the banks and that no agreement had been entered 
into of which he was aware. I understand that agreements were entered into among the creditors and liquidator as 
to the distribution of the funds, but the problem that has arisen is that various other parties that were not involved 
in funding the litigation have now contested those. 

Hon Ken Travers: I was making the point that there was an agreement between the liquidator and the funders 
that the liquidator would use best endeavours to get a court decision, and then, as I understand it, when they 
applied to the courts, the courts didn’t give an enforceable ruling about the distribution of funds. So, there was 
never a final agreement that guaranteed the way in which the funds would be distributed. That is the point I was 
trying to make.  

Hon MICHAEL MISCHIN: I accept all that. There has also been an awful lot of litigation since in various 
jurisdictions around the world, contesting just about every aspect of the agreements that have been entered into, 
by certain parties who were seeking to profit from not having invested in the litigation and are now holding other 
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parties and the liquidator to ransom, in a sense, until they get their way. That is the sort of Gordian knot that this 
legislation hopes to address, albeit some might consider it a “crushing and obliteration” of rights. Nevertheless, 
the purpose of the legislation is to achieve what has been, to date, a very elusive finality. It has been elusive 
because of the strategy and tactics, the government would say, of litigation funders seeking to make money out 
of all proportion to their investment in the proceedings that have secured the $1.7 billion that is currently in 
dispute. The litigation funders are essentially prepared to see these proceedings drag on interminably until and 
unless the litigants who have secured the fund and taken the risk give them what they want, and what they 
demand will put the state and the people of Western Australia out of pocket beyond what has already been spent. 
It has taken some 18 years to get the fund together, but it has been apparent since that fund was secured that the 
negotiations are not achieving anything. Despite the ground between the parties having closed a little since the 
introduction of this bill in June in the Legislative Assembly, progress has been stalled and it does not appear as 
though there is any likelihood of any agreement being achieved in the foreseeable future, if at all. Despite the 
state’s best efforts, there is no realistic prospect of settlement. 
I understand fully the opposition’s concerns at the latest amendments, which are the result of recent action by the 
Australian Taxation Office. Nevertheless, I can understand that the opposition would have reservations about 
a large number of amendments that it has received at short notice. I understand that a briefing was offered 
yesterday and accepted by several members of the opposition as well as by Hon Robin Chapple. The government 
accepts nevertheless that there is a need for appropriate scrutiny and that to bring on the bill for debate this 
evening or this week would not give opposition members the opportunity to properly come to grips with what is 
proposed in the amendments and to satisfy them as to their purpose and efficacy. It is therefore not unreasonable 
that there be more time allowed to consider and absorb what is proposed. 
The proposal to have the amendments considered by the Standing Committee on Legislation is not unreasonable, 
and the government is prepared to accommodate that. I should add that it is important from the government’s 
point of view that the bill be finalised and passed this year. Accordingly, it is important that the date of reporting 
of no later than 10 November be adhered to. It is the government’s view that that would give ample opportunity 
for the committee to assess the bill and to see whether it fulfils its objective, and also to consider the proposed 
amendments. We have agreed to the referral proposed by Hon Kate Doust on behalf of the opposition on the 
understanding of the commitment on the part of the opposition that the bill will complete its passage through 
both houses by the time the Assembly rises on 26 November. 
The committee’s work will be facilitated by the understanding that the policy of the bill is not to be looked at. 
Hon Ken Travers mentioned some questions as to whether the policy of the bill as reflected in the second reading 
speech is contradicted by certain other matters. I point out that clause 4 of the bill sets out at length some 
eight objects of the proposed act, and that would be the starting point for the committee’s deliberations, along 
with the long title of the bill and, of course, the comments that have been made in the course of debate and the 
explanatory memorandum. 
The government is aware of objections to the bill by various vested interests, and also those who have taken 
a broader view with concern that this legislation will interfere with established rights to litigate for as long as 
desired by certain parties in order to achieve their particular ends and what they consider to be their best 
interests. I should also mention that in that regard, the intervention of Parliaments in the usual course of 
proceedings is not unusual. If I just pick one piece of legislation that highlights that, it is the 
Vexatious Proceedings Restriction Act, which tells people that unless they have leave from the court, they 
cannot commence proceedings in certain circumstances, particularly if they have a record of simply abusing the 
court processes in order to litigate. This is taking a slightly different approach, but the very fact that the 
legislature can interfere in the court process and take matters out of the judicial process by way of rule of law 
and by way of constrictions on the manner in which courts deal with things is not uncommon. Indeed, the court’s 
function is not to hear litigation at large, but to do justice according to law. Sometimes those laws prove to be 
ineffective and create injustices and delay, and they have to be addressed. The legislation before us is not 
extraordinary but it is certainly unusual. 
Issues have been raised about the bill, some of which have been referred to at length, and indeed read out at 
length. I should indicate, if I have not made it plain enough, that the government supports the matter going to the 
committee on the understandings that I have outlined. However, I will table some documents. One of them is the 
supplementary explanatory memorandum, which deals specifically with the amendments before the house in the 
supplementary notice paper. Another is certain correspondence that has set out objections to the legislation. 
I know that the policy of the bill will not be dealt with at the committee level; however, I table this 
correspondence in order that the house and its members can be fully aware of the sorts of objections that have 
been raised. By doing so, I do not say that I agree in part or in whole with those objections, nor do I say that the 
detail and factual circumstances that they outline are not contested—I will deal with that in due course with 
a rebuttal—but I put the correspondence before the house as part of the record in order that it is available and the 
concerns of these parties can be acknowledged, and members can do their own due diligence and accept or 
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otherwise the material and argue on it in due course. One is a letter from the Law Society of Western Australia 
dated 3 June 2015, under the hand of the then president, Matthew Keogh, addressed to the Treasurer. Another is 
a letter to the State Solicitor — 

Several members interjected. 

Hon MICHAEL MISCHIN: I do not have much time, so I would like to get through this without interjections, 
please. 

Another is a five-page letter to the State Solicitor from the Law Council of Australia business law section dated 
16 June 2015, under the hand of John Keeves, chairman of the business law section. Another is a letter from 
Hardy Bowen Lawyers dated 18 June 2015 addressed to the Treasurer. That firm represents WA Glendinning 
and Associates, distressed debt litigators, funded by Australia’s leading litigation funder. 

Hon Ken Travers: That would be ICWA these days, wouldn’t it? 

Hon MICHAEL MISCHIN: Sadly the Western Australian government so far.  

There is also a letter from Ferrier Hodgson and Mr Garry Trevor, the liquidator of Bell Group NV, which is also 
funded by one of Europe’s leading litigation funders. There is also a letter from a firm known as Lipman Karas, 
lawyers for Ferrier Hodgson, which has some highlighting in it that demonstrates how far apart the parties are 
and how any resolution of this matter will be difficult. I also table a response by the government to the several 
objections to the bill. 

I also tender for the edification of members another letter from Lipman Karas dated 29 May 2015. It is the most 
extraordinary document. It is full of actual threats of not only litigation but prosecution and injunctions and all 
sorts of evils and consequences that will be visited on the Treasurer, the State Solicitor and the government 
should the legislation be pursued. That will give members the tone of the sort of people we are dealing with. 

Otherwise, the government agrees with the referral of the bill to the Standing Committee on Legislation and 
looks forward to the committee’s report and the expeditious progress of the bill through the house following the 
report on 10 November. 

[See papers 3275 and 3276.] 

Question put and passed. 
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